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Immigration
I have spent 12 years in refugee camps in Tanzania
and Uganda. I have spent four months now in
Australia and I would like peace – 20 YEAR OLD
MALE, SHEPPARTON, VICTORIA
CHILDREN IN IMMIGRATION DETENTION
The Migration Act 1958 (Cth) still requires mandatory
detention of children. Their detention is not subject to
any independent assessment and there is no time limit
and no guaranteed periodic review of their detention.
While the Migration Act does contain the principle of
detention as a last resort, it is not enforceable. As at 31
July 2011, there were 872 children in immigration
detention in Australia.
In 2008, the Australian Federal Government introduced
the New Directions policy, which stated that children
were no longer to be kept in places designated as
immigration detention centres. Children currently in
detention remain in facilities where they are under
constant guard and supervision, from which they are not
free to come and go and in which they have limited
access to services. The Australian Federal Government
calls these locked environments, ‘Alternative Places of
Detention’. Children will continue to be placed in these
facilities upon their arrival and there remains no limit on
how long they may be in detention before being placed in
community based accommodation. This policy is also not
enshrined in legislation.
Case Study: When the Australian Human Rights
Commission visited immigration detention facilities in
Darwin in early September 2010, more than 70 per cent
of the children had been in detention for more than three
months and 19 of the 248 children had been in detention
for more than six months. In Leonora, Western Australia,
50 of the 66 children had been in detention for more than
six months when the Commission visited in November
2010.
Keeping children in places of detention for prolonged
periods is contrary to their right to the highest
attainable standard of health and their right to leisure,
recreation and cultural activities. Children suffer from
anxiety and are also adversely impacted by the anxiety
and depression manifested by those around them. The

motels, lodges and other facilities currently being used to
house children are not designed for young people, and
lack adequate recreational facilities and activities, raising
concerns under Article 31 of the Convention. Detention in
such places compounds the effects of previous trauma
and exacerbates the grief and loss that these children
have already suffered. In several instances, prolonged
detention has led to self-harm.
Although policy provides some protection, there is no
legislative requirement for decision-makers to consider
the best interests of children who are refugees or in
immigration detention, nor is there any legislative
protection of a child’s right to be heard in immigration
proceedings. Legal assistance for both children and their
families is also inconsistent. Although funding is available
for legal representation for children and families within
the initial stages of applying for a visa (including review by
a tribunal), there are no arrangements in place for
government funded legal representation or assistance in
circumstances where judicial review of the intervention of
the Minister may otherwise have been available.
OFFSHORE PROCESSING
On 25 July 2011, the Australian Federal Government
entered into a controversial ‘swap deal’ with Malaysia
which involved sending large numbers of asylum seekers
to Malaysia upon their arrival in Australia. This included
unaccompanied minors. The ‘swap deal’ was appealed
against in the High Court of Australia, and on 31 August
2011, the High Court held that the provisions of the
Migration Act which allow the Minister for Immigration to
make a declaration removing asylum seekers to “safe
third countries” required certain protections and human
rights standards to be in place in that country in order for
the declaration to be valid. The High Court found that the
Minister’s declaration that Malaysia was a ‘safe third
country’ was invalid because these protections and
standards did not exist in Malaysia.
The Government is seeking to amend the Migration Act
so that it is NOT a requirement that certain protections
and human rights standards must be in place in order for
a country to be validly declared a “safe third country” to
which to send asylum seekers.
On the issue of the guardianship of unaccompanied
minors, the High Court held that, in order to satisfy
section 6A of the Immigration (Guardianship of Children)
Act 1946 (Cth) (IGOC Act), the Minister for Immigration
had to give his consent in writing to any unaccompanied
minor being removed from Australia. The Court also held
that any “consent in writing” given by the Minister would
be subject to judicial review. However, this decision did
not resolve the issue of the conflict the Minister has in
determining what is in the child’s best interest as his or
her guardian whilst at the same time being responsible
for administering Australia’s immigration policy.

UNACCOMPANIED HUMANITARIAN MINORS
There is still no independent guardianship/support
agency for unaccompanied children.
The Australian Minister for Immigration continues
to be the guardian of unaccompanied minors. This
is an inherent conflict of interest between the joint
roles as guardian, as the detaining authority and as
the visa decision-maker.
The Australian Human Rights Commission has
raised a number of concerns about the operation
of guardianship of unaccompanied minors and
resources to support this most vulnerable group of
asylum seekers.
Contrary to the United Nations High Commissioner
for Refugees (UNHCR) guidelines, unaccompanied
minors continue to be held in detention in
numerous detention centres in isolated and
remote locations.
There is currently no national framework to guide
the delivery of the Unaccompanied Humanitarian
Minor Program by state and territory based child
welfare agencies — including the allocation of
resources, consistent models of care and exit or
transition plans.
Recommendation: Australia should develop a
Memorandum of Understanding between all the state
and territory governments to implement a fully funded
and coordinated national policy and legislative
frameworks for the delivery of the Unaccompanied
Humanitarian Minor Program.
Recommendation: Australia should implement the
recommendations made by the Committee in 2005 and
the outstanding recommendations of the Australian
Human Rights Commission’s report, National Inquiry into
Children in Immigration Detention, A Last Resort?,
including that Australia’s immigration laws be amended
to incorporate the following minimum features:
*

there should be a presumption against the
detention of children for immigration purposes
as well as legal protection of the principle that
detention of children be only as a measure of last
resort and for the shortest practicable time when
all other reasonable alternatives have been
considered and exhausted;

*

a court or independent tribunal should assess
whether there is a need to detain children for
immigration purposes within 72 hours of any
initial detention;

*

there should be prompt and periodic review by a
court of the legality of continuing detention of
children for immigration purposes; and

*

all courts and independent tribunals should be
guided by the Convention’s principles of best
interests of the child as a primary consideration,
detention as a last resort and for the shortest
period of time, the preservation of family unity
and special protection and assistance for
unaccompanied children.

Recommendation: the Migration Act 1958 (Cth) should
be amended to remove ‘offshore excise areas’ and ensure
all asylum seekers are subject to the same application
processes which incorporate procedural fairness and
allow for independent review by the Refugee Review
Tribunal and the Australian courts.
Recommendation: Australia should provide adequate
resources for an independent guardianship and support
agencies for unaccompanied minors.
Recommendation: if Australia intends to continue to
detain children in breach of its international legal
obligations, that it should amend the Migration Act 1958
and implement policies to ensure that unaccompanied
humanitarian minors will not be detained in isolated
areas and that sufficient resources are provided to ensure
that all children’s health, education and other needs are
being met.

For more information see the full Listen to Children
Report at www.childrights.org.au

